
 
 

 
 
Thursday, 5 December 2013                                                        WRN# 13.12.05 
 
The WRNewswire is created exclusively for AALU Members by insurance experts 
led by Steve Leimberg, Lawrence Brody and Linas Sudzius. The WRNewswire 
provides timely reports and commentary on tax and legal developments important 
to AALU members, clients and advisors, delivered to your inbox as they happen. 
_________________________________________________________________ 
 
TOPIC: STOLI Policy Held to be Void Ab Initio as Wagering Contract 
 
CITE: PHL Variable Insurance Company v. Bank of Utah, Civil No. 12–1256 
ADM/JJK., (D. Minn. Nov. 27, 2013). 
 
SUMMARY:  An insurer requested a U.S. District Court to rule that a $5 million 
policy was void ab initio (from inception) on the grounds that there was an absence 
of insurable interest at the time it was issued, and was therefore an illegal wagering 
contract. The insurer also requested a declaration allowing it to retain premiums.  
 
The policy’s owner in trust countered that the purchasers of the policy did not lack 
an insurable interest. Two counterclaims were filed, one for breach of contract 
based on the insurer’s refusal to pay death benefits and the second for unjust 
enrichment on the grounds that the insurer would  be unjustly enriched if it both 
refused to pay the death benefit and kept over $500,000 in policy premiums. 
 
The court (1) decided that the policy was against public policy and therefore void 
ab initio, (2) denied the owner’s breach of contract counterclaim because a contract 
contrary to public policy is unenforceable, and (3) held that a reasonable jury could 
find that allowing the insurer to retain premiums would not be legally justifiable 
where (a) the insurer was never at risk of incurring liability under the policy and 
(b) it had inquiry notice of the illicit scheme.  
 
FACTS:  In May of 2006, Harold Pomper, suggested that 74 year old William 
Close purchase a life insurance policy – even though Close had no interest in or 
need for life insurance.  Close was told that premiums would be paid through a 
loan funded by a hedge fund or other outside investor, that Close’s wife would 



collect a death benefit if he died during the policy’s two-year contestability period, 
that an investor would purchase the Policy after two years and that the Closes 
would receive $500,000 on the sale. 
 
Close stated in the completed application that his net worth was $6,675,000, his 
annual income was $350,000, that he had never been declined for life insurance 
and that he had never been convicted of a felony. The facts, undisputed at trial, 
showed the couple’s net worth was less than one-tenth of the amount stated in the 
application,  their income was less than $20,000, that Close had applied for life 
insurance with another carrier and been declined, and that Close had been 
convicted of a felony in 2002 for receiving illicit union kickbacks.  

 
Nor was Close truthful about other parts of the application.  He did state “YES” – 
when asked whether the proposed insured or owner would be borrowing the Policy 
premiums. But when asked whether the Policy was “being purchased in connection 
with any formal or informal program under which the proposed owner or proposed 
insured may have been advised of the opportunity to transfer the policy to a third 
party within five years of its issuance,” he answered “No.” Likewise, “No” was 
answered on the place where the application asked if the proposed insured or 
proposed owner had “any understanding or agreement providing for a party, other 
than the owner, to obtain any legal or equitable right, title or interest in the policy 
or entity owning the policy.”   
 
The portion of the inspection report obtained by the insurer pertaining to Close’s 
income and financial information was incomplete, facially inconsistent, and should 
have been—together with indications in the application—a further signal to the 
insurer that the purchase was likely STOLI. For instance, nearly all of the spaces 
providing for a breakdown of Close’s income and net worth by category and 
amount were left blank.  And the initial annual premium of $272,025 amounted to 
77% of Close’s stated income of $350,000, an unusually high and discomforting 
ratio, something an underwriter should—but, in this case did not—question.  
  
When time came to repay the loan, the policy was not sold nor could the Closes 
afford to pay the premiums.  Even though Close had by that point been diagnosed 
with cancer, the policy ownership and beneficiary was signed over to the lender.  
The Closes never received any payment in exchange. Close soon died of lung 
cancer and Bank of Utah submitted a death claim for the $5 million of proceeds.  
  
RELEVANCE: Among the many lessons from this classic STOLI case are these:  
 
(1) A legitimate and provable insurable interest (an interest in the continued life of 
the insured based on a familial or economic relationship) must exist at the time a 
policy is issued.  A policy issued to one who has no interest in the continuation of 
the life of the person insured is void.   



 
(2) Generally, once a policy has been validly procured, it may be assigned to a 
third party that does not have an insurable interest.  
 
(3)  An exception to the rule permitting the assignment of life insurance policies 
exists when an assignment is not made in good faith, but is instead “a mere cover 
for taking out insurance in the beginning in favor of one without an insurable 
interest . . . .” So if a life insurance policy was “procured under a scheme, purpose, 
or agreement to transfer or assign the policy to a person without an insurable 
interest in order to evade the law against wagering contracts,” it violates public 
policy and is void ab initio.  
 
(4) A policy’s incontestability provision does not apply to policies that are void ab 
initio because a void contract is treated as though it never existed.  
 
(5) Contracts which are contrary to public policy are not enforceable in equity. 
Waiver and estoppel cannot give legal effect to a policy lacking an insurable 
interest in the insured’s life – even if the insurer should have known of the lack of 
insurable interest.  
 
(6) An insured’s intent to transfer a policy after purchase, standing alone, does not 
destroy an insurable interest. The relevant inquiry is who (really) procured the 
policy and whether or not that person meets the insurable interest requirements.  
 
(7) An insurer must show a third party intentionally engaged in a scheme to 
disguise a wagering policy.  Evidence of this includes: an insured’s inability to 
afford premiums, absence of realistic options to retain the policy; absence of an 
insured’s personal desire to obtain life insurance; third party offers of incentives 
such as “quick cash” or “free” insurance; the length of time the insured held the 
policy before transferring it, and whether the third party investor who acquired the 
policy was the party directly or indirectly funding the premiums. 
 
As to the question of whether or not an insurer in a STOLI case may retain 
premiums it has collected, the concept of unjust enrichment must be considered. 
Generally, when a policy has been declared void ab initio, premiums paid on the 
policy must be returned.  An exception applies if the policy is “against law or 
public morals” or procured by insured’s fraud. Where a contract violates public 
policy, a court will leave the parties at it finds them – unless there is a successful  
unjust enrichment claim. To prove unjust enrichment, “the claimant must show that 
the defendant has knowingly received or obtained something of value for which 
the defendant in equity and good conscience should pay.”  An insurer may be 
required to return premiums—even on a policy that has been declared void for 
want of an insurable interest—if the insurer failed to diligently investigate facts 
suggesting an insurable interest was lacking.  



 
Bottom Line: This important case provides well-reasoned guidelines for courts in 
determining (a) whether an insurable interest existed at the time of issuance and 
(b) whether an insurer may retain premiums on a voided policy.  It 
authoritatively addresses and neatly demolishes on nearly every major argument 
typically propounded by STOLI investors.  It makes it clear that insurers may 
pay a stiff price for tolerating shoddy inspection reports or less than careful 
financial underwriting – i.e., Courts may require such insurers return premiums on 
void policies.  But the case also confirms that courts have the equitable authority 
to permit premium retention where the insurer has done both reasonable 
investigation and underwriting. 
 
Beware!  As Randy Zipse recently reminded us in WRNewswire #13.11.19, 
 
“Those who engage in fraudulent STOLI (or other) such activity or who falsify 
information on an application should not expect their professional liability 
insurance to protect them from claims related to their conduct. Moreover, when an 
insurance professional steps outside of selling life insurance and is selling an 
investment product, errors and omissions insurance may not cover the activity.” 
 
WRNewswire # 13.12.05 was written by Steve Leimberg of Leimberg & 
LeClair Inc. and Leimberg Information Services, Inc. (LISI). 
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DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  
In the event that this Washington Report is also considered to be a “marketed 
opinion” within the meaning of the IRS guidance, then, as required by the 
IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
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The AALU WRNewswire and WRMarketplace are published by the Association for 
Advanced Life Underwriting® as part of the Essential Wisdom Series, the trusted 
source of actionable technical and marketplace knowledge for AALU members—
the nation’s most advanced life insurance professionals.  


